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DECI SI ON AND ORDER

This is a claimfor a Section 22 Mdification of
conpensati on benefits under the Longshore and Harbor Wrkers’
Conmpensation Act, 33 U.S.C. 8§ 901, et seq. (herein the Act),
brought by MIton Ducote (O ai mant) agai nst Wrktec (Enpl oyer)
and Enpl oyer’s I nsurance of Wassau (Carrier).
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The issues raised by the parties could not be resol ved

adm nistratively and the matter was referred to the O fice of

Adm ni strative Law Judges for hearing. Pursuant thereto, Notice

of Hearing was issued scheduling a formal hearing on April 5,

2002, in Metairie, Louisiana (“Supplenental Hearing”).

Al t hough other issues were raised by Caimant in his LS 18,
t he Suppl enental Hearing was limted to the sole issue of
identifying which outstanding bills under ny previous Decision
and Order were to be paid by Enployer/Carrier in an effort to
expedite Claimant’s recovery of nedi cal expenses associated with
the previous Decision and Order. All parties were afforded a
full opportunity to adduce testinony and offer docunentary
evi dence.

At the Suppl enental Hearing, the parties reached an
agreenent regarding C aimant’s prior nedical expenses, and a
Suppl enental Order regarding the agreenent was issued on June 11
2002. dCaimant’s remaining i ssues were scheduled for a forma
heari ng on August 15, 2002, at which tinme all parties were again
afforded a full opportunity to adduce testinony, offer
docunentary evi dence and submt post-hearing briefs.! C ainant
of fered 14 exhibits which were received into evidence as CX-13
t hrough CX-16, CX-18, CX-27, CX-29 through CX-35 and CX- 37.

Enpl oyer/ Carrier proffered 8 exhibits which were admtted into
evi dence as EX-1 through EX-8.

The record was left open for the parties to obtain the
medi cal records of a treating physician, for Enployer/Carrier to
submt an LS-208, for Caimant to gather pleadings in support of
his position that his nodification request is tinely, and for
Claimant to deci de whether to depose a vocational expert or seek
enforcenent of a hearing subpoena issued to the vocationa
expert. On Septenber 9, 2002, Enployer/Carrier submtted its
Septenber 24, 1999 LS-208, which was nmarked for identification as
EX-9 and received into evidence. On Septenber 24, 2002, C ai mant
subm tted copies of pleadings and correspondence relating to his
“Application for Default Pursuant to Section 18(a) of the Act,”
whi ch were received as CX-36. Thereafter, C aimant submtted
further docunments which were received as CX-36A t hrough CX-36G
and CX-39A t hrough CX- 39F.

! References to the transcript, supplenental transcript, and
exhibits are as follows: Transcript: Tr.__ ; Supplenenta
Hearing Transcript: Supp. Tr. _ ; Caimant’s Exhibits: CX-__ ;
and Enpl oyer/Carrier Exhibits: EX-_ .
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Post-hearing briefs were filed by d ai mant and
Enpl oyer/ Carrier on Decenber 2 and 6, 2002, respectively. Based
upon the evidence introduced, ny observations of the w tnesses,
and havi ng consi dered the argunents presented, | nake the
foll ow ng Findings of Fact, Conclusions of Law and Order.

. STI PULATI ONS
Based upon the record, the prior Decision and Order, the
original stipulations by the parties, and the Suppl enental Order,
I find:
1. The Act applies to this claim

2. Cl ai mant and Enpl oyer were in an enpl oyee-enpl oyer
relationship at all relevant tines.

3. Cl ai mant was injured on Qctober 26, 1992.

4. Medi cal benefits have been paid pursuant to Section 7
of the Act.

1. | SSUES
The unresol ved issues presented by the parties are:

1. Whet her Claimant filed a request for nodification under
Section 22 of the Act.

2. Whet her Claimant’ s all eged request for nodification
under Section 22 of the Act is tinmely.

3. Whet her a July 28, 1998 aut onobil e accident constitutes
an interveni ng event which term nates
Enpl oyer/ Carrier’s liability for Claimant’s present
medi cal condition.

4. Whet her Claimant’s pain treatnment and nmanagenent from
1993 until 1996 was a result of O ainmant’s conpensabl e
injury.

5. Whet her Cl aimant suffers a recurring hernia or a

stretched hernia in addition to scar tissue which
resulted fromsurgery for C ainmant’ s conpensabl e
injury.

6. Whether Claimant is entitled to total disability
benefits fromJune 8, 1993 to present and conti nui ng.



-4-
7. Whet her Claimant is entitled to a change of physicians.

8. Attorney’'s fees, penalties and interest.
[11. STATEMENT OF THE CASE
The Testinoni al Evi dence
Cl ai mant

Cl ai mant di scussed his nedical treatnment prior to 1999. He
estimated his pain after his first hernia surgery in 1993 was
“seven to eight” of a possible ten, with ten representing the
hi ghest anount of pain. (Tr. 77). Wthin “a nonth or two” after
Dr. Richardson perfornmed a procedure with Claimant’s nerve to
alleviate pain, Caimant estimated his pain dimnished to about
“three or four.” The pain increased to “six [to] eight ... about
ei ght nonths” later. (Tr. 77-78).

After treating with Dr. Richardson, { aimant conti nued
treating wth Dr. Nossaman at Tul ane Hospital. [In 1993, another
physician, Dr. Ownens, referred Claimant to the Gulf Coast Pain
Cinic, where he treated with Dr. Lew. He estimated his pain
remai ned about “six [to] eight” while treating with Dr. Lew
(Tr. 78-79).

After “a gap of five years,” Claimant returned to Dr. Lew on
Cctober 9, 1998 after sustaining an injury in an autonobile
accident. Fromthe tinme after his original surgery when his pain
returned to “six to eight” until “right before the autonobile
accident,” Claimant pain remained “six [to] eight.” Wen he was
asked whet her he suffered an injury to his hernia in the
aut onobi | e accident, C ai mant responded, “1 believe | did. |
hurt it worse. It [the pain] went to about eight, nine.”

Li kew se, Claimant recalled that he was told by a doctor that the
1998 aut onpbil e accident aggravated his left flank hernia
condition. (Tr. 78-79, 82).

According to Caimant, activities of daily life increase his
pain. Wl king, driving, laying down, carrying groceries, cutting
grass all cause himto suffer an increased anmount of pain;
however, none of these painful activities caused C ai mant the
sane anount of increase in pain as the 1998 aut onobil e accident.
(Tr. 83-84).

Cl ai mant underwent surgery with Dr. LeBlanc in April 2000.
Before the surgery, injections provided by Dr. Lew reduced
Claimant’s pain to an estimated “three or four,” but the result
| asted “maybe eight to ten days,” after which the pain returned
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toits previous level. After the April 2000 surgery, Claimant’s
pain was tenporarily aneliorated. Wen his |evel of pain
returned to an estimated “six or seven,” Caimant resuned
treatnent with Dr. Lew, who continued providing tenporary relief
by adm nistering injections. (Tr. 84-86).

Cl ai mant stated he has never been totally pain-free in his
| eft side since the 1993 surgery. He takes a variety of
medi cations for sleep and pain. No nedical treatnent he received
has totally relieved his pain. (Tr. 87).

Al t hough he was found totally disabled by Social Security,
Cl ai mant believes he could return to work but for his hernia
condition. For instance, he believes he could be a greeter at
Wal Mart under a trial work program under Social Security, but
t he necessary standi ng and physical activity would be too painful
as a result of his hernia. Further, Caimnt’s pain nmedicine
causes drowsi ness and reduces his reflexes such that he does not
drive. (Tr. 87-90).

On April 23, 2002, daimnt “found out” fromDr. LeBl anc
that he suffered another hernia; however, Caimant attributed his
pain to his original hernia because a bulge on his side grew and
the pain increased over tine. He “figured the hernia opened up
agai n, because it was the sane pain | went through in *92.” (Tr
93) .

On cross-exam nation, Claimant admtted that he is on Soci al
Security disability because of his “heart and |l ungs,” which
preclude himfromperformng his former occupation. He underwent
heart surgery and takes bl ood pressure nedication. He is
undergoi ng treatnment for chronic obstructive pul nonary di sease
every six nonths. For his lung condition, he takes Singulair and
uses a nebulizer. daimnt suffers from sleep apnea, which
forces himto sleep on his side. (Tr. 94-95).

Cl ai mant acknow edged the 1998 aut onobil e acci dent, but
denied that the truck in which he was a passenger “rolled over.”
Rat her, “sonebody just found ne off the side of the road, |aying
off the side of the road in a little ditch.” C ainmnt agreed
that the accident was “significant,” causing himto seek nedi cal
treatment and to reach “a little settlenent” agreenent in the
anount of $7,000.00 plus nedical expenses, including Dr. Lew s
services.? After the accident, his hernia was worse and nore
pai nful than before the accident. Caimant admtted that he

2 Claimant is not seeking reinbursenent for nedical
expenses incurred with the autonobile accident. (Tr. 99).
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never told Drs. Gstrowe or LeBlanc that he sustained injuries in
the 1998 autonobile accident. (Tr. 96-100).

On redirect exam nation, Caimant stated he told
Enpl oyer/ Carrier about the accident before the original 1999
hearing. At that tinme, Caimant recalled no doctors telling him
that his autonobile accident was related to or aggravated his
herni a; however, he renenbered being told that the autonobile
accident injured his back. (Tr. 100-103).

On recross-examnation, Caimant admtted that he testified
in a February 2002 deposition that his autonobile accident was “a
little bunp and a scratch, four or five years ago, but it wasn't

not hing serious. It had nothing to do with ny left side. | was
a passenger. They hit us on the ... right back fender. It had
nothing to do with the side. That was the seatbelt.” (Tr. 104-
105) .

Ms. MIldred Croson Ducote

Ms. Ducote has been married to Cainmant for 32 years,
including during the tinme in which daimant suffered his job-
injury and sought nedical treatnent. Caimant’s original surgery
was performed by Dr. Steinberg at Tul ane Hospital. d ai mant
continued nedical treatnent at Tul ane Hospital, where he saw Dr.
D nh, a “nerve specialist,” and Dr. Ri chardson, who perfornmed
surgery on Claimant’s left side. (Tr. 47-49).

According to Ms. Ducote, Caimant had problenms with pain in
his left side after the procedures of Drs. Dinh and Ri chardson.
At home, Claimant would sit on the floor, |eaning on a couch to
relieve his pain. The only relief Caimant received was from
i njections which were provided by Drs. Lew and Aldrete and | asted
“maybe a week or a few days.” (Tr. 49-51).

Ms. Ducote |ocated Dr. LeBlanc through her own research and
arranged an appoi ntnment for May 11, 2001. (Tr. 51-52). Before
Dr. LeBlanc would perform surgery, Caimant “was required to seek
post-op eval uati ons by other physicians,” including a |ung
speci al i st and cardi ol ogi st, who eventually “cleared” himfor
surgery. Ms. Ducote could not recall whether Dr. LeBlanc stated
that he found another hernia, but remenbered Dr. LeBlanc telling
her that Claimant’s condition was a recurrence of the original
hernia. (Tr. 56-60).

Dr. LeBlanc perforned surgery that was paid for by Ms.
Ducote’s insurance carrier, which was disputing the paynent.
After the surgery, Caimant’s pain was “a little relieved and it
| asted a while,” until it “started again.” Caimant returned to
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Dr. Lew for pain managenent. He also returned to Dr. LeBlanc for
X-rays, which revealed “fluid around that hernia. And once that
goes, the pain should be relieved sone, but they' re not sure.”
(Tr. 61-62).

Ms. Ducote and C aimant incurred out-of-pocket expenses
associated with Claimant’s nedical treatnent with Drs. Lew,
Gstrowe and LeBl anc, including a $250.00 deducti bl e and ot her
anounts associ ated with her co-pay arrangenment with her insurer
No m | eage was reinbursed regarding treatnment with Drs. Lew,
Gstrowe, and LeBlanc. (Tr. 62-64).

Over the last ten years, Ms. Ducote observed C ai mant
unabl e to perform physical tasks around the house. Because of
Claimant’s pain, Ms. Ducote cuts the grass, puts out the
gar bage, noves things, carries heavy things, including “really
heavy physical, or nedium physical,” while Caimnt “basically
sits on the floor by the couch, watching TV.” (Tr 64-67).
Because of the effects of Claimant’s pain nedications, Ms.
Ducote prefers he not operate an autonmobile. Cdaimant’s only
driving restriction was against driving after injections. (Tr.
67-73).

On cross-exam nation, Ms. Ducote admtted O ai mant was
gi ven “serious diagnoses” about his heart and |ung conditions.
She acknow edged that Social Security determ ned C ai mant was
eligible for disability benefits because of his heart and | ung
conditions. (Tr. 74-75).

The Medi cal Evi dence
Dr. Karl A. LeBlanc, MD.

On July 15, 2002, Dr. LeBlanc was deposed by the parties.
(EX-1). He is Board-certified in general surgery and quality
assurance and utilization review. He has practiced as a surgeon
for 19 years. He is a past president of the American Hernia
Society and was the first physician ever to publish naterials
regardi ng the type of operation perforned on Cainmant. He has
publ i shed “at least 10 to 15 articles and 5 to 10 book chapters
on hernia repair. He is currently working on three books on
herni as and | aparoscopic surgery. (EX-1, pp. 5-7).

On May 11, 2001, Dr. LeBlanc first treated C ai mant, who
presented with a history of a 1992 job injury and subsequent
medi cal treatment, including a | aparoscopi c exam nation and an
open hernia repair in 1993. Cdaimant’s nedical record indicated
the March 1993 hernia repair was successful. Dr. LeBlanc
observed an incision “roughly about ... five to eight
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centineters” below his rib margin, and about 10 to 15 centineters
above his navel, “which is not a groin hernia.” He also observed
a bul ge “approximately eight centineters” above the incision, and
noted “tenderness at the rib margin in that area.”® (EX-1, pp.
7-14).

According to Dr. LeBlanc, a hernia is a defect in fascia, a
ti ssue covering the nuscle, regardless of its |location on an
abdom nal wall. An inguinal hernia occurs in the | ower groin,
while a flank hernia occurs el sewhere in the body. The typical
causes for hernias, such as the one fromwhich C aimant suffers,

i ncl ude sonme type of incision such as “an anterior approach to
the |l unbar spine” or some injury involving “a lot of force,” such
as a “motorcycle handlebar ... or bicycle [injury].” (EX-1, pp.
12-14).

Dr. LeBlanc ordered a CAT scan and an MRl which reveal ed no
abnormality. Such a finding does not preclude a diagnosis of
herni a, because fal se negatives and positives may occur. Wth
Claimant’s history of an incision to the fascia of the abdom nal
wal | and the particular nethod of nedical repair, Dr. LeBlanc
di agnosed recurrent flank hernia. According to Dr. LeBl anc,
“IAlt the point I saw him | cannot go backwards and say that

there never was a hernia there at the tinme. | would have to go
by the diagnosis that was made originally for the procedure he
had.” Thus, the surgery itself created a defect in the fascia,

resulting in a chance for recurrence. (EX-1, pp. 14-16).

Dr. LeBlanc deferred to the opinion of a pain managenment
specialist, Dr. Ostrowe, before he would recomend surgery to
correct Claimant’s condition. Dr. LeBlanc was never sure that
anot her operation would elimnate Claimant’s pain. (EX-1, pp.
16- 18).

Consi dering the original June 1993 date of maxi num nedi cal
i nprovenent, when Cl aimant was found to be “cured, so to speak,”
Dr. LeBlanc indicated that “nost hernias that recur
statistically will recur within a six-nonth period.” Based on
hi s experience and the nature of Claimant’s history of nedical
treatnment, “[Y]ou have to wait at |east three years before you
can definitively say the chance for recurrence has been
mnimzed. As many as 75 to 80 percent of all recurrences ..
wll be noted within three years.” (EX-1, pp. 18-20).

3 Dr. LeBlanc noted that it was not unusual to find a
herni a | ocated above the site of previous surgery. (EX-1, p.
27).
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According to Dr. LeBlanc, Caimant had a “conplex history,”
and “the reason that | went through an MRl and sent [Caimant] to
Dr. Ostrowe is the fact that | was not then, and | am not now
certain that the hernia had anything to do with Caimant’s pain.”
Dr. LeBl anc expl ained that he doubted the effectiveness of hernia
surgery to alleviate Claimant’s pain. The percentage of hernia
patients whose pain can be cured is “small. Because ... true
pain is not that coormon with a hernia.” Thus, he opined that the
i kelihood of success regarding Cainmant’s hernia surgery was
“smal | ,” but “the larger percentage is that the source of pain
was not the hernia, and I don’'t think long-termthat that would
elimnate the pain.” He added that he continues to “wonder if
the pain is not related to Caimant’s hernia and related to
sonething el se as a source. And | think that’s very high.” He
concl uded, “the statistical probability of [ aimant’s] pain
being related to his herniais low” (EX-1, pp. 20-24).

When asked whet her he believed Cainmant’s surgery was
necessary, Dr. LeBlanc replied the surgery was el ective:

The type of hernia he had being broad-based was an
exordinant [sic.] |low probability of having any major
conplications like strangulation or herniation....*

And in fact, because of his high risk nedically, |
was reluctant to actually fix the hernia. The patient
was absolutely convinced that this would stop his pain.
And under that guise, | can only offer advice and
counsel patients, and they have to nake the ultimate
deci sion of whether or not to proceed with the
oper ati on.

As | stated, | was not sure that that would actually
help. He wanted it done.

(EX-1, p. 25; CX-28, pp. 1, 9; CX-33b).

Dr. LeBlanc testified that he perforned | aparoscopic
incisional repair on Claimant, into whoma material called
Dual mesh was inserted to repair the defect. He did not find
anyt hi ng unusual about Caimant’s anatony that would “place him
apart fromother patients” he typically sees. Caimant’s scar
ti ssue associated with his original surgery was “not at al
unusual .” Caimant returned after the surgery, conplaining of

4 Strangulation or herniation refers to the “very, very
pai nful ” process involving intra-abdom nal contents passing
t hrough the defect causing conpression. (EX-1, pp. 25-26).
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only pain. The “previous noted bul ge was absent.” Sone redness
over his suture site was present, which conpletely healed. (EX-
1, pp. 27-29).

On July 9, 2002, Caimant returned wwth swelling at the site
of the hernia. Dr. LeBlanc diagnosed a seroma, or “a fluid
col | ection above the patch” where the nesh was placed. Seronas
occur in “nearly 100 percent of these patients,” and Dr. LeBl anc
does not consider thema “true conplication” fromsurgery. The
condition is “alnobst uniformy” ignored, and the body absorbs the
fluid. Dr. LeBlanc expected Claimant’s seroma to resolve within
three to six nonths after the surgery. Dr. LeBlanc tells all of
his patients that they may return to their previous |evel of
activity “whenever they feel able. And | usually see them one
week after surgery and | tell themthat then.” According to Dr.
LeBl anc, there is no nedical necessity for Cainmant to seek
followup treatnent. (EX-1, pp. 30-34).

On cross-exam nation, Dr. LeBlanc recalled a post-operative
visit which indicated daimant’s flank hernia di mnished. He
di agnosed a recurring or stretched hernia after Clainmant’s Apri
23, 2002 surgery, when he renpved scar tissue during the hernia
repair. Scar tissue may contribute to pain. Wen “any incision”
heal s, abnormal nerve regeneration called neuromas may occur and
cause pain. Dr. LeBlanc renoved scar tissue, which he was
“obligated to repair” because it would prevent the adequate
repair of Claimant’s hernia. Dr. LeBlanc was unsure whether it
was in Claimant’s best interest to have the April 23, 2002
surgery. Claimant returned three tinmes after his April 2002
surgery and reported a decrease in pain. (EX-1, pp. 34-41).

Al though Dr. LeBlanc deferred to Dr. Ostrowe for pain
managenent and treatnent, his experience is that “patients that
present with truly painful hernias that are not strangul ated or
incarcerated, it is nore likely than not that the hernia is not
the source of pain.” (EX-1, pp. 36-39).

Dr. LeBlanc opined that Caimnt’s |ung problens could
contribute to the redevel opnent of his hernia because difficulty
br eat hi ng and coughi ng i ncreases abdom nal pressures, thereby
causing tension on the hernia repair which results in a
recurrence. Likewise, Claimant’s obesity may al so i ncrease
abdom nal pressures, which “predi sposes himto redevel opnent of a
hernia.” Caimant’s scar tissue would not aggravate a hernia
condition, but could cause pain. Wthout Caimant’s |ung and
wei ght conditions, his chance for a recurrent hernia is “probably
10 to 25 percent.” Wth the lung and wei ght conditions, the
i keli hood of recurrence “junps to 25 to 50 percent.” (EX-1, pp.
39-47).
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Dr. Alan Gstrowe, M D.

Dr. Ostrowe was deposed by the parties on July 18, 2002.
(EX-2). He specializes in anesthesiology and has a sub-specialty
in pain managenent. (EX-2, pp. 6-7).

Dr. LeBlanc referred Claimant to Dr. Ostrowe for a nerve
bl ock on Decenber 17, 2001. At that tinme, C ainmant presented
with painin his left flank and a history of left flank pain
because of a post-incisional hernia which dainmant attributed to
an injury aboard a ship. “He had nultiple procedures to repair a
hernia . . . [and] to dimnish or relieve himof pain that he had
in his flank.” (EX-2, pp. 8-9; CX-34b, p. 4).

Upon exam nation, Dr. Ostrowe found a sterile scar,
secondary to bypass surgery, “very distant breath sounds”
associated wth Caimant’s probl ens breathing. Based on
Claimant’s history, and “having no further information from Dr.
LeBl anc, C ai mant appeared to have undergone a neurectony to
decrease the pain on the left side. Caimnt appeared to have
pai n secondary to occurrences on the chest wall. Dr. Ostrowe
conferred with no physicians other than Dr. LeBl anc regarding
Claimant’s condition. (EX-2, pp. 10-11).

Dr. Ostrowe perforned a fluoroscopic guided sel ective nerve
root block around the area of Claimant’s pain at the T8, T9 and
T10 Il evels. The process involves placing an anesthetic on a
particul ar nerve path in the area of C aimant’s pain.

I dentifying the area at which the anesthetic is provided is a
preci se process rather than an educated guess. After the root

bl ock was perforned, C aimnt was unable to replicate his pain by
vari ous body novenents. Cdaimant “left that session pain-free.
(EX-2, pp. 11-15).

Dr. Ostrowe did not determ ne the source of Clainmant’s pain
al ong the nerve because “the goal of this therapy was to stop
pain . . . .” He diagnhosed neurogenic pain secondary to nerve
injury. The nost common clinical reason for Caimant’s injured
nerve was “probably as a result of surgery or injury in the area,
especially into the scar.” Sonetines, a neuronm, or an attenpt
by the body to repair the damaged nerve, occurs which creates
pain. “So just the fact that the nerve bl ock was done nore
proximal to the central nerve than distal ... [has no] bearing on
what we are trying to do.” (EX-2, pp. 19-21).

Cl aimant reported “approxi mately five days worth of relief
of his pain with a slow increase in the anmount of pain after the
fifth day until full recurrence of his pain.” On January 7,
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2002, the root bl ock procedure was repeated at the sane |evels;
however, the effectiveness of the procedure was unknown because
Claimant was “lost to followup.” (EX-2, pp. 21-25; CX-34B, p.
3).

Dr. Ostrowe was aware that C ai mant underwent surgery on
April 23, 2002, and he would defer to Dr. LeBlanc’s opinion
regardi ng whether or not that surgery was a success. (EX-2, pp.
23-26). Regarding whether Claimant’s pain significantly
decreased after his April 23, 2002 surgery, Dr. Ostrowe concl uded
that O ai mant woul d not need to return to himif he were no
| onger in pain.® (EX-2, p. 37).

Dr. Ostrowe could not opine with a degree of nedical
probability whether Caimant’s hernia precluded his return to
work in any fashion; however, Cainmant’s other conditions
i nvol ving chronic obstructive pul nonary di sease and open- heart
surgery were significant enough for Claimant to be partially
di sabled. (EX-2, pp. 27-28).

On cross-exam nation, Dr. Ostrowe stated that the nerve path
whi ch was anest heti zed woul d have been involved in the surgical
scar tissue fromthe flank hernia operation previously perforned.
(EX-2, p.32). However, the nerve that reacted to his injections
“wasn’t the sane nerve” as the nerve involved in Claimnt’s scar
tissue. He assuned, based on his know edge of surgeries and
their aftermath, “that there were nerves cut and probabl e neuroma
formati on over those nerves.” (EX-2, pp. 33-34).

Dr. Edward Staudi nger, M D.

On July 29, 2002, the parties deposed Dr. Staudinger, who is
board-certified in surgery, and whose field of practice includes
the care and treatnment of hernias. (EX-3, pp. 5-6). On April
12, 2002, he exam ned O aimant at the request of
Enpl oyer/ Carrier, who requested a second opi nion regarding
surgery. (EX-3, p. 25).

Cl aimant presented with a “long history of a left flank
hernia, which was initially repaired in 1993 and has had pain
since then.” The nost common cause for a flank hernia is a
previous incision, but it is possible that it can occur from sone
significant trauma to the area. (EX-3, pp. 9-10). Flank hernias

> A January 10, 2002 report of a vocational expert
i ndi cates C ai mant di scussed injections given by Drs. Lew and
Ostrowe and preferred Dr. Ostrowe’s treatnent to that of Dr. Lew,
whose treatnent C ai mant decided to forego. (CX-28, p. 3).
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are “very rare,” and Dr. Staudinger estinmates he operated on ten
fl ank hernias over his seventeen years in private practice.”
(EX-3, p. 26).

Physi cal exam nation reveal ed an “overweight white male in
no acute distress.” There was a slight bulge in Caimnt’s side
above a scar on the left flank. Tenderness was noted in that
area, but no pal pable effect was observed. A prelimnary
di agnosi s included “a bow ng or distension of the tissue w thout
a true defect or hole.” Such a bowi ng or distension occurs in
“sonebody that’s had a previous operation in that area, or
sonebody that’s overwei ght or expanded their waistline, the
tissues can | ose sone of their tensile strength . . .7 Thus,
the bulge is not a “true hole or defect where abdon1nal contents
are poking through.” (EX-3, pp. 11-12).

Dr. Staudi nger expl ained that strangul ation, or conprom sed
blood flowto the herniated tissue, causes severe pain and is the
usual cause of synptons related to a hernia. Dr Staudi nger
reviewed Dr. LeBlanc’'s operative report, which indicated no
strangul ation, a “significant nedical finding” that would
ordinarily be reported in the operative report. (EX-3, pp. 12-
16) .

When Dr. Staudi nger exam ned O ai mant, he was “doubtful that
his conplaints of this left flank hernia were causing the pain he

was having.” Likew se, he was “doubtful that a surgica
procedure was going to help or cure his synptonms.” (EX-3, pp.
16-17) .

According to Dr. Staudinger, history of an autonobile
accident, as reported to Dr. Lew, would be “significant nedical

history.” If Caimant’s pain did not change after the autonobile
accident, then the accident probably did not cause any problens
and probably would not be related to his flank pain. [|f d ainmant

was not having a ot of flank pain prior to the accident but then
experienced nore pain after the accident, “then you' ve got to
assunme that the accident contributed [to] it.” (EX-3, pp. 19-
21).

Dr. Christopher Y. Lew, MD.

On August 5, 2002, Dr. Lew was deposed by the parties.
(CX-35). He is a licensed nedical practitioner who specializes
i n pai n managenent .

On Cctober 9, 1998, Dr. Lew first treated O ai mant, who was
referred to Dr. Lew for evaluation and treatnent by his surgeon,
Dr. Uluch. daimant reported pain in his left side or his
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chest, which “began on July 28, 1998, when he was in a notor
vehicle accident.” On a “patient intake form” C ai mant
specifically noted that he was visiting Dr. Lew for |eft-sided
pai n brought about by an autonobile accident. He was riding in a
pi ckup truck that was struck and then rolled. He suffered no
fracture, dislocation, or laceration, but reported “pain in his
| eft side ever since that accident.” H's pain was described as
“constant, increased with novenent, [and] relieved by rest.”
| magi ng reportedly reveal ed a recurrent abdom nal hernia, which
was not repaired due to prior operations “for the sane condition”
that resulted in a post-operative nerve injury treated by Dr.

Ri chards at Tul ane Hospital. (CX-35, p. 4).

Upon exam nation of Claimant, Dr. Lew found “diffused
tenderness,” or a wi de area of tenderness, fromd ai mant’s upper
abdonmen to the | ower chest extending to the back.” He also
reported tenderness over Claimant’s left thoracic back and a scar
in the mdline over the thoracic spine, which he attributed to
Dr. Richardson’s procedure. He found sone |oss of sensation
about C ai mant’s abdom nal surgical scar, but no “long tract”
signs that would indicate damage to the spinal cord. (CX-35, pp.
4-5).

Dr. Lew di agnosed “left thoracic radicular and neuropathic
pain of an abdom nal hernia, . . . coronary artery disease, and
enphysenma.” He prescribed an anti depressant hel pful for nerve
pai n, Tylenol wth codeine, and intercostal nerve bl ocks, or
i njections of |local anesthetics mxed with anti-inflanmatory
steroids. According to Dr. Lew, Claimant’s “injuries and his
conplaints are consistent with a notor vehicle accident.” |d.

On Cctober 21, 1998, Dr. Lew followed-up with d aimant, who
reported tenporary relief with his first intercostal injection.
Cl ai mant was not considered a candi date for surgery because of
hi s pain, which was severe enough that he could not remain stil

| ong enough to performan MRI. Dr. Lew diagnosed “left thoracic
neur al gi a, which nmeans nerve pain in the thoracic area.” (CX-35,
p. 5).

Dr. Lew did not identify any particul ar nerve associ at ed
with the injection, which was adm nistered as “nore of a
therapeutic trial” for the relief of pain. The injection was not
a “diagnostic injection, because there are nultiple causes for
i nprovenent frominjections, including a placebo response. Dr.
Lew was unable to determ ne whether Claimant’s relief was “a
pl acebo effect taken here, or whether it was absorbed by sone
ot her body tissue, or whether there was a direct hit on the nerve
that is responsible for the pain.” [|d.
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Dr. Lew di scussed an “osteophyte found by [an October 1999]

MRI.” It was on the sane side and the same | ower thoracic area
as Claimant’s pain. According to Dr. Lew, “It is possible that
t hat coul d have been contributing to sone of his pain.” It was

i kewi se possible that an autonobil e acci dent may have aggravated
the pre-existing osteophyte. (CX-35, pp. 9-10).

On Decenber 17, 1999, Dr. Lew treated C ai mant again
al t hough C ai mant was originally scheduled for a follow up visit
on Decenber 9, 1998. No reason for such a delay in follow up
treatment was provided in Dr. Lew s records. Cainmant reported a
hi story of “having a four-nonth recurrence of the chronically

recurring pain in his left flank.” The pain was constant, but
increased with novenent. Surgical evaluation disclosed “no
evi dence of hernia.” A CAT scan was negative, and a col onoscopy

reveal ed a polyp. Tenderness was reported in the sane areas as
were reported during Claimant’s previous visits. Dr. Lew

di agnosed thoracic radicul opathy and thoracic visceral pain. He
did not attribute any particular cause for the pain. (CX-35, pp.
5-7).

After Decenber 17, 1999, Dr. Lew provided injections on a
nunber of visits. Although Dr. Lew s records do not indicate
whet her the injections were effective, Dr. Lew stated that there

woul d have been “little point in continuing to do thent if they
were ineffective. Likewse, if the pain went away, “there is not
a need to do the injection. |If there is sone benefit, but

recurrent or residual pain, there would be a reason to do
injections repeatedly.” (CX-35, p. 8).

On January 12, 2000, Dr. Lew prescribed a TENS unit, an
el ectrical device that can be hel pful for pain, and Soma for
muscl e spasm On February 8, 2000, Dr. Lew discontinued the TENS
unit, which was ineffective, but continued Soma. On February 22,
2000, Caimant reported that injections were “lasting about two
weeks.” Thereafter, Caimant continued to report tenporary
relief fromthe injections, which Dr. Lew opined were “not going
to be curative, [but] were only going to [be] palliative or
supportive in nature.” Dr. Lew continued adm ni stering
injections on “al nost every visit,” except for one involving
Claimant’ s use of al cohol, which m ght adversely interact with
the injections. (CX-35, pp. 8-9, 11).

On June 8, 2000, daimant reported that he was di agnosed
with an “incisional hernia in the left flank, [and] he woul d have
that surgically repaired.” Dr. Lew continued injections which
were of “some benefit.” Dr. Lew never pal pated or discerned a
hernia, but that is not his area of expertise; however, he would
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be conpetent to palpate a hernia if it were “obvious”. (CX-36,
p. 10).

By Novenber 28, 2000, Dr. Lew recomended Clainmant to Dr.
Boutte, a pain psychol ogist, when Caimant’s condition did not
i nprove. “Alnost eleven nonths” passed until Dr. Lew treated
Claimant again. During that tine, Cainmant treated with Drs.
Kl eggett in New Ol eans and Ostrowe in Baton Rouge. He was
prescri bed Oxycontin, which he discontinued “about two nonths”
prior to his return to Dr. Lew. Dr. Ostrowe provided thoracic
spi nal bl ocks which provided no greater degree of relief than the
intercostal nerve blocks. Upon Claimant’s return, he reported
continuing pain in his left chest and abdonmen whi ch increased
when he was in an upright position with physical activity. His
conplaints of pain were consistent with the sane conpl aints he
previously reported. (CX-35, pp. 10-12).

On June 24, 2002, Dr. Lew last treated O ai mant, according
to his records; however, Caimant may have visited himin July
2002, when he was scheduled for a followup. Caimnt reported
t hat he underwent surgery for his hernia, but the surgery did not
provide lasting pain relief. Cdaimant’s conplaints of pain were
“essentially the sanme conplaints that he had before the surgery.”
Dr. Lew again adm nistered intercostal injections.  ainmant was
scheduled to return in the future. (CX-35, pp. 13-14).

According to Dr. Lew, C ainmant underwent a hernial aparotony
with Dr. Steinberg for a left flank hernia on March 16, 1993.
Since then, based on Caimant’s history, Dr. Lew opined that it
is “consistent that sonething happened at the tinme of [Claimant’s
aut onobi | e] accident, and that he is having recurrent synptons.”
Dr. Lewtestified that, during the course of his treatnent of
Cl ai mant, he provided “the sane type of treatnent, the injections
are the sane.” Likew se, he stated Claimant’s conplaints were
“essentially the sane throughout the tine [he] treated him” Dr.
Lew woul d defer to surgeons for an opinion on “whether or not
there was an exi stence of a hernia or the causation of the
hernia.” Al of Dr. Lew s diagnoses and nedi cal findings were
based on a reasonabl e degree of nedical probability. (CX-35, pp.
15-16).

On cross-exam nation, Dr. Lew indicated C aimant’ s Septenber
19 and Novenber 28, 2000 treatnents were being perforned for
“thoracic neuralgia of pain due to the effect of an abdom nal
wal | hernia” and “chest wall pain due to incisional hernia.”
According to Dr. Lew, the two visits and the two indications were
“essentially the sane thing.” Dr. Lew opined C aimant has pain
in that area “due to nerve damage, possibly aggravated by the
recurrence of the hernia, and he has been having the pain for a
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long tine.” Dr. Lew concluded Caimant’s nerve danmage was caused
by the initial hernia repair because “I had gotten a note to that
effect at sone point.” (CX-35, pp. 16-19; EX-4, p. 75).

Wiile it is inpossible to definitively say what causes
Claimant’s pain in his chest wall, Dr. Lew stated, “Wether or
not a notor vehicle accident may have contributed, [Caimnt] did
have an aggravation of his pain in 1998 follow ng that accident.
And that is what we know. Beyond that, | don’'t want to
specul ate.” He added, “Gven a long . . . synptomfree interva
bet ween 1993 and 1998, the incident in 1998, the accident, is the
nost dramatic thing to explain the recurrence in [ ai mant’ s]
synptons.” (CX-35, pp. 19-20). Even if dainmant were not
synptomfree from 1993 until 1998, Dr. Lew stated, “I don't see
how we can ignore injuries suffered with the accident and the
increase in synptons.” (CX-35, p. 21).

Tul ane Uni versity Medical Center Records

Cl ai mant sought treatnment with Tul ane University Medica
Center on a nunber of occasions after his conpensable injury
t hrough 1996. (CX-31). On July 8, 1993, Caimant visited the
hospital with persistent left flank pain at T11l to T12. (CX- 31,
p. 58). On August 5, 1993, Caimant was referred to a physician
for nerve blocks at his left-sided T11l to T12 for intercostal
neural gia. (CX-31, p. 55).

On August 26, 1993, Caimant returned with flank pain that
radiated to his left shoulder. The pain at tinmes radiated into
his chest, and increased with sitting for |ong periods, coughing
and breathing. He reported optimal relief fromnerve bl ocks. He
reported “even nore pain relief” after Dr. Steinberg perforned
surgery to repair his hernia. (CX-31, p. 57). On Septenber 9,
1993, Caimant returned with left flank pain, estimated at six
out of ten. Cdaimant did not associate his pain with his
abdom nal adhesions. (CX-31, p. 54).

Cl ai mant continued to return, conplaining of left-sided pain
that was tenporarily inproved by nerve bl ocks. On Septenber 27
1993, d ai mant reported a worsening of pain synptons associ ated
wi th “physical overactivity,” when he wal ked a di stance greater
than one mle. (CX-31, p. 50). On Septenber 30, 1993, however,
Claimant reported he was in no pain, estimating it at zero out of
ten. He was pain-free for one week. (CX-31, p. 49).

On Cctober 7, 1993, Caimant returned with left flank pain
estimated at two out of five. Intercostal nerve bl ocks were
prescribed at T11. (CX-31, p. 48). Likew se, Cainmant returned
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on Cctober 14, 1993 with conplaints of left flank pain for which
intercostal nerve bl ocks were prescribed. (CX-31, p. 46).

On Novenber 10 and 11, 1993, Caimant reported | eft-sided
flank pain that “starts to pulsate then radiates to shoul der
bl ade bottom and hips.” His pain was estimated at two out of
five. The previous week, he underwent a procedure that resulted
in no pain for two days. The pain gradually returned to its
previous level. On Novenber 18, 1993, Claimant returned with
persistent left flank pain. He “has been undergoi ng repeated T-
11 intercostal block.” He received cryoanesthesia at T11l on his
left side. (CX-31, pp. 41-42).

On February 8, 1994, Caimant presented with left flank

burni ng and pul sating pain which began “2 weeks ago.” Tenderness
to pal pation was reported “8-10 cmfrommdline inferior to the
12th rib.” The pain began in the left posterior |ow thoracic

area with radiation to the left scapula. (CX-31, p. 37). On
February 17, 1994, daimant reported left flank pain estimated at
three out of five. He was noted as post-intercostal block, which
eased his pain tenporarily. (CX-31, p. 36).

On February 22, 1994, d aimant presented with conplaints of
pain estimated at two out of five. He reported an increase in
pain to five out of five after an intercostal block provided “95
percent relief” from previous pain which he experienced. Upon
eval uation, Caimant’s pain was reported as unchanged from
previous visits. Short-termrelief froman intercostal block was
reported. A 60-second “cryo probe to area of pain” was the
reported procedure. Claimant was to return for “post-cryo”
eval uati on. (CX-31, p. 39H).

On May 24, 1994, daimant conplained of pain in his left
flank, estinmated as two out of five. The pain “started tw weeks
ago” with a “burning feeling then about 4-5 days ago, the burning
feeling changed to [sharp] pain.” He noticed that standing or
sitting in certain postures caused an increase in pain, as did
coughi ng and sneezing. (CX-31, p. 33). On May 31, 1994, a
physi cian’s progress notes indicate C ai mant conpl ai ned of pain
in his left flank, estimted as three out of five. (CX-31, p.
32).

On June 16, 1994, although C ai mant schedul ed a June 30,
1994 appointnent with Dr. Dinh, Cainmant called Tul ane Hospital,
conpl ai ning of pain and needi ng nore nedication. On Novenber 7,
1995, Dr. Dzung H. Dinh, MD., treated C aimant for severe
T11/T12 pain which was reported as “quite constant” since he was
treated for intercostal neuralgia in 1993. Dr. Dinh referred
Claimant to Dr. Richardson, an expert in pain procedure for a
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definitive operation for his intracostal neuralgia. (CX-31, pp.
28-29). On Novenber 20, 1995, d aimant conpl ai ned of persistent
pain in the area of T-12 on the left side. (CX-31, p. 27).

On January 18, 1996, Clainmant treated with Dr. Donald
Ri chardson, M D., for flank pain that radiated into his groin
when he coughs, sneezes, yawns, sits up, or lays down. The pain
was “very persistent” in the distribution of his hernia scar.”
Cl ai mant was di agnosed with “left flank pain secondary to
incisional hernia and repair.” A dorsal rhizotony was perforned
at the T11 and T12 distribution, and he reported “nmuch | ess flank
pain.” He was di scharged on January 22, 1996 in good condition
with instructions to engage in activities “as tolerated.” (CX-
31, pp. 2-4, 11, 24). On March 13, 1996, a hand-witten entry on
a physician’s progress note indicates O aimant conpl ained that he
still had pain sitting or standing. (CX-31, p. 26).

Cl ai mant sought various nedical treatnment after My 24,
2000. (CX-32). On May 24, 2000, Caimant was treated by Dr.
Mary Jo Wight, MD., who reported C aimant’s enphysema, snoking
hi story, and hypertension. C aimant was seeking treatnent for an
increase in left-sided pain over a prior incision site for a
| eft-sided flank hernia. A “possible small hernia at the upper-
nost portion of his incision” was noted. CT scans of the abdonen
and pelvis revealed no identifiable nmass. There was “no evi dence
of hernia nor mass.” (CX-32, pp. 1-5).

On May 29, 2000, Cainmant was referred for pre-operative
eval uation by Dr. Kevin L. Kovitz, MD., for a left flank
abdom nal hernia repair. He was diagnosed wi th hypertension,
severe coronary artery di sease, severe chronic obstructive
pul nonary di sease, and left flank abdom nal hernia. (CX-32, pp.
6-7). On June 6, 2000, Dr. Kovitz recommended further eval uation
of Claimant’s health conditions to determne the risk of
operative treatnment. (CX-32, pp. 19-21).

In an undated report, Claimant treated with Dr. Eric R
Ehl enberger, MD., for shortness of breath after air conditioning
was shut off at a hotel. He was diagnosed with chronic
obstructive pul nonary disease with mld al cohol intoxification.
He showed “good inprovenent” with treatnent, but was not
imediately allowed to return honme. (CX-32, pp. 16-17). On June
13, 2000, daimant returned for followup evaluation. Dr. Kovitz
determ ned O ai mant was an increased surgery risk, based on his
sl eep apnea and chroni c obstructive pul nonary di sease. (CX-32,
pp. 26-27).
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Contentions of the Parties

Claimant alleges nodification is appropriate because of a
m st ake of fact regardi ng nedical records based on which the
prior Decision and Order was rendered. Specifically, d ainmant
argues that he recently discovered nedical records which were not
submtted for consideration at the March 24, 1999 formal hearing.
Because of the inconpleteness of the original record, C aimnt
asserts that an incorrect conclusion was reached regarding his
pai n managenent and its rel atedness to his conpensable injury.
He al so alleges that the newy submtted nedi cal evidence
establishes that he is entitled to total disability benefits from
June 8, 1993 to present and conti nui ng.

Cl ai mant asserts his nodification request is tinmely because

the time for filing a nodification request was interrupted by

pl eadi ngs and correspondence filed with the District Director and
with this office. He asserts Enployer/Carrier are precluded from
pursuing their defense of tineliness because of the June 11, 2002
Suppl emrent al Deci sion and Order allowing Caimnt to pursue his
claimfor nodification. Caimnt further argues his nodification
request is tinely because the request for enforcenent or appeal

of an order is premature unless the order is a final decision.

Enpl oyer/ Carrier argue that Caimant’s nodification request
is untinely because all of the pleadings and | egal actions taken
by Claimant’s fornmer attorney were directed at seeking
clarification and enforcenent of Enployer/Carrier’s obligations
under the original Decision and Order rather than raising new
i ssues that are the subject of a nodification under Section 22 of
the Act. Enployer/Carrier note that the | ast paynent made by
Enpl oyer was dated July 29, 1999. After that date, the first
noti ce Enployer/Carrier claimthey received regardi ng any
addi tional benefits O ai mant sought was January 2001, at which
time they filed an LS-207 indicating tineliness was an issue.

Not wi t hst andi ng the all eged defects in the tineliness of
Claimant’ s nodi fication request, Enployer/Carrier argue C ai mant
failed to establish that his condition is causally related to any
condition previously found to be conpensabl e under the prior
Deci sion and Order, due to a superceding and intervening
aut onobi | e acci dent.

V. DI SCUSSI ON

It has been consistently held that the Act nust be construed
liberally in favor of the Claimant. Moris v. Eikel, 346 U S
328, 333 (1953); J. B. Vozzolo, Inc. v. Britton, 377 F.2d 144
(D.C. Gr. 1967). However, the United States Suprene Court has
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determ ned that the "true-doubt” rule, which resolves factua
doubt in favor of the C aimant when the evidence is evenly

bal anced, violates Section 7(c) of the Adm nistrative Procedure
Act, 5 U S.C. Section 556(d), which specifies that the proponent
of a rule or position has the burden of proof and, thus, the
burden of persuasion. Director, ONMP v. Geenwich Collieries,
512 U. S. 267, 114 S. Ct. 2251 (1994), aff’'g. 990 F.2d 730 (3rd
Cr. 1993).

In arriving at a decision in this matter, it is well-settled
that the finder of fact is entitled to determne the credibility
of witnesses, to weigh the evidence and draw his own inferences
therefrom and is not bound to accept the opinion or theory of
any particul ar nmedi cal exam ners. Duhagon v. Metropolitan
St evedore Conpany, 31 BRBS 98, 101 (1997); Avondal e Shi pyards,
Inc. v. Kennel, 914 F.2d 88, 91 (5th Cir. 1988); Atlantic Mrine,
Inc. and Hartford Accident & Indemity Co. v. Bruce, 551 F.2d
898, 900 (5th Gr. 1981); Bank v. Chicago Grain Trimers
Association, Inc., 390 U. S. 459, 467, reh’g denied, 391 U S. 929
(1968) .

Section 22 of the Act permts any party-in-interest to
request nodification of a conpensation award for m stake of fact
or change in physical or economc condition. See Metropolitan
Stevedore Co. v. Ranbo [Ranbo I], 515 U. S. 291 (1995). The
rationale for allow ng nodification of a previous conpensation
award is to render justice under the Act. Congress intended
Section 22 nodification to displace traditional notions of res
judicata, and to allow the fact-finder, within the proper tine
frame after a final decision and order, to consider newy
subm tted evidence or to further reflect on the evidence
initially submtted. Hudson v. Southwestern Barge Fl eet
Services, 16 BRBS 367 (1984).

The adm nistrative | aw judge, as trier of fact, has broad
discretion to nodify a conpensation order. O Keefe v. Aerojet-
General Shipyards, 404 U S. 254, reh’qg denied, 404 U S. 1053
(1972). The adm nistrative |aw judge has the authority to reopen
the record and correct m stakes of fact whether denonstrated by
whol | y new evi dence, cumul ative evidence or nerely further
reflection on the evidence initially submtted. [d.

After the original hearing, the undersigned issued a July 2,
1999 Decision and Order finding that Caimant was tenporarily
totally disabled from Cctober 16, 1992 until June 7, 1993 and
t hat he reached maxi num nedi cal inprovenent fromhis work-rel ated
flank hernia condition on June 8, 1993. Cl ai mant presently
argues that the om ssion of certain nedical records resulted in a
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m st ake of fact which warrants nodification of the original
Deci sion and Order.

A. Procedural | ssues

1. Claimant’s Motion to Strike Enployer/Carrier’s
| ssues and Exhibits

On Cct ober 30, 2002, Caimant filed a Motion to Strike
Enpl oyer/ Carrier’s |Issues and Exhi bits and Menorandum i n Support.
He argues Enployer/Carrier’s Exhibits 7 (Enployer/Carrier’s LS
207), 8 (records of |ast date of conpensation paynent), and 9
(Enpl oyer/ Carrier’s LS-208) should be stricken along with
Enpl oyer/ Carrier’s argunent regarding defects in the tineliness
of Claimant’s notion for nodification. C ainmant asserts
Enpl oyer/ Carrier waived their tineliness argunent at the
Suppl enental Hearing and in the Supplenental Order. He also
argues that nodification was proper under Section 22 of the Act
because sufficient pleadings had been filed to preserve his claim
for nodification. He alternatively argues that nodification
under Section 22 of the Act was appropriate because the July 2,
1999 Decision and Order was not a final Order for the purposes of
enf orcenent and appeal .

On Novenber 1, 2002, Enployer/Carrier were ordered to show
cause why Caimant’s notion should not be granted. They were
directed to respond to Claimant’s notion in their post-hearing
brief.

On Decenber 6, 2002, Enployer/Carrier filed their post-
hearing brief in which they assert that their exhibits and
tinmeliness argunent should not be stricken fromthe record.

Enpl oyer/ Carrier deny waiving any defenses to Claimant’s claim
for nodification and assert that they raised the tineliness issue
at the earliest opportunity. Enployer/Carrier averred that a
nmodi fication under Section 22 is barred by the one-year statute
of limtations and all parties were given tinme to prepare
argunents on the issue. Thus, Enployer/Carrier argue the

ti nmeliness defense should be considered on the nerits to protect
the rights of all parties involved and to determ ne whether the
under si gned has proper jurisdiction to issue a Decision and O der
regardi ng new clains for benefits.

For the reasons and authority relied upon by
Enpl oyer/ Carrier in their Post-hearing brief, Caimant’s notion
is hereby DENI ED. Consequently, EX-7, EX-8, and EX-9 are
received into the record, and the nerits of the tineliness issue
W Il be addressed in this Decision and Order.
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2. Whet her Enpl oyer/ Carrier Waived Their Defense to
Ti el i ness Under Section 22 of the Act

Cl ai mant argues that the issue of tineliness nmust be
excluded fromthis Decision and Order because Enployer/Carrier
wai ved their defense of tineliness under Section 22 of the Act at
t he Suppl enental hearing and in the June 11, 2002 Suppl enent al
Deci sion and Order which allowed C aimant to pursue his claimfor
nmodi fication, relying on cases such as U.S.A Vv. Retirenent
Services Goup, 302 F.3d 425 (5th Cr. 2002)(the trial court may
di sregard stipul ati ons between parties only if accepting them
woul d be “manifestly unjust or if the evidence contrary to the
stipulation was substantial”). C alnmant argues:

It would be manifestly unjust to hold the Caimant to
all the ternms of the Supplenental O der where he waived
any and all actions at |aw against his

Enpl oyer/ Carrier; but at the same tine allow the

Enpl oyer/ Carrier to now rai se those defenses which
there [sic] |ikew se waived.

| find Caimant’s argunment w thout nerit.

According to Claimant, “Clearly the intent and the face of
the Suppl enmental Order reflects that the Enployer/Carrier (whose
counsel prepared the supplenental order) [sic] waived any defense
as to tineliness or formof Cainmant’s request for nodification
under Section 22 [of the Act].” The intent of the Suppl enmental
Hearing was to resolve disputes over Enployer/Carrier’s
obligations for Claimant’s outstandi ng nedical bills incurred
prior to the July 2, 1999 Decision and Order despite Claimant’s
ongoing attenpts to seek a Default Order and to enforce the July
2, 1999 Decision and Order in Federal Court. (Supp. Tr. 128-
129). The Supplemental Order reflecting the parties’ agreenent
provi des that certain disputed nedical charges

are agreed by the parties to have been incurred as the
result of the repair of the subject flank hernia and
therefore will be paid by Enployer/Carrier. No other
charges will be asserted by Cl aimant to be conpensabl e
prior to the Order of Adm nistrative Law Judge dated
July 2, 1999.

(CX-39G p. 3). The Supplenental Order also provided for fees
and penalties to be assessed agai nst Enployer/Carrier, while

Cl ai mant agreed to forever dism ss and di scharge Enpl oyer/ Carrier
from*®“any and all clains he may have or may have accrued under
comon |aw, equity or otherwise,” in any court of |aw,

adm nistrative court or otherwise “at the tinme of the
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Suppl enental Hearing,” including “any clains for default for the
failure to pay any nedi cal charges previously incurred by
Claimant” prior to the July 2, 1999 Decision and Order. Thus,

t he Suppl enental Order ended all disputes between the parties
regardi ng the unpaid nedical benefits incurred prior to the July
2, 1999 Decision and Order.

Consequently, the provision at the end of the Suppl enent al
Order permtting Caimant to pursue his clains for nodification
and/ or benefits under the Act regarding “future nedi cal expenses
occurring on or after [the July 2, 1999 Decision and Order]”
indicates Claimant’s remaining clains were beyond the parties’
agreenent concerning the previously unpaid nedical benefits.

Moreover, the face of the Supplenental Order reflects no
wai ver by Enpl oyer/Carrier of any defense regarding Caimant’s
requests for additional benefits and/or nodification under
Section 22 of the Act. There is sinply no | anguage in the
Suppl enmental Order which nmay be construed as a waiver by any
party of any defense or issue under Section 22 of the Act.

Thus, there is no stipulation to disregard concerning
whet her the parties agreed that Enployer/Carrier waived their
tinmeliness defense under Section 22 of the Act. A finding
ot herwi se woul d unduly burden Enpl oyer/Carrier and yield a
concl usion that does not best ascertain the rights of the
parties. See Burley v. Tidewater Tenps Inc., 35 BRBS 185
(2002) (an adm nistrative |aw judge is not bound by common | aw or
statutory rules of evidence or by technical or formal rules of
procedure, but should conduct the hearing in a manner that wl|
best ascertain the rights of the parties)(citing 20 C.F.R
§702.339 and 33 U.S.C. § 923). Accordingly, | find
Enpl oyer/ Carrier are not precluded from arguing defects in the
tinmeliness of Claimant’s clai mbecause of the |anguage in the
Suppl enental Order.

Assum ng arguendo that the |anguage in the Suppl enental
Order could be considered a possible waiver of a defense, the
record indicates no mani festation of any intent by
Enpl oyer/ Carrier to waive a tineliness defense under Section 22
of the Act at the tine of the Supplenental Hearing or Order. See
U S A, supra.

On January 16, 2001, daimant sinmultaneously filed an
Application for Default Pursuant to Section 18(a) of the Act with
the District Director and an Amended Motion to Clarify and
Application for Default Judgnent Pursuant to Section 18(a) of the
Act with this office. 1In his notion, C ainmnt sought an O der
declaring Enployer/Carrier in default of the prior Order and
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“designating the anount of the default, including the anount of
benefits, interest, penalties, and attorney fees due.” (CX-36,
p. 8. On January 23, 2001, Enployer/Carrier filed an LS-207
controverting Claimant’s right to conpensation and asserting the
defense of statute of limtations. (EX-7).

Enpl oyer/ Carrier raised the tineliness defense in the
Suppl enental Hearing when C aimant raised the issue of default
under Section 18(a) of the Act. (Supp. Tr. 37-38, 41-42, 128).
Li kew se, Enployer/Carrier relied on the tineliness defense at
t he August 15, 2002 hearing on nodification under Section 22 of
the Act. Thus, even if the | anguage in the Supplenental O der
coul d be construed as a possible waiver, | find such a waiver
woul d be manifestly unjust insofar as it allows Caimnt to
pursue his claim but denies Enployer/Carrier a defense which
they pronptly and persistently pursued throughout this matter.

Moreover, | find that the arguabl e waiver should be
di sregarded because substantial evidence to the contrary is
provided in the record which indicates the purpose of the
Suppl enental Hearing and Order was to resol ve existing unpaid
medi cal bills associated with the previous Decision and O der
rat her than resolving future di sputes concerning nodification,
whi ch were del ayed until a later date. Cainmant’s counse
specifically acknow edged that nodification was “left open and
was not an issue” at the Supplenental Hearing which resulted in
t he Suppl enental Order. (Supp. Tr. 132). Accordingly, |I would
conclude the issue of tineliness under Section 22 of the Act was
not contenpl ated by the arguabl e wai ver.

Claimant further argues that the tinmeliness defense is
wai ved under Section 13 of the Act because Enployer/Carrier
failed to object to the filing of the claimat “the first hearing
of such a claim” This argunent is specious and without nerit.
As not ed above, Enployer/Carrier raised the issue of tineliness
at the April 5, 2002 Suppl enental Hearing at which Caimant’s
counsel understood the issue of nodification was deferred for
consideration until a later date. At the August 15, 2002 hearing
on nodification, Enployer/Carrier imedi ately argued the defense
of tinmeliness. Prior to the hearing on nodification,
Enpl oyer/ Carrier raised the issue of tineliness inits
controversion and notified Caimant the issue would be raised at
the hearing. Thus, | find Enployer/Carrier did not waive their
defense by allegedly failing to object to tineliness at “the
first hearing of such a clainf for nodification in which the
parties were given reasonable notice and an opportunity to be
heard under Section 13 of the Act.



-26-

Li kew se, O ai mant argues Enpl oyer/Carrier waived their
def ense because they failed to file an LS-18 in this matter.
Claimant offers no authority for this argunent. 20 C.F. R 8
702.318(e) provides that the undersigned may consi der such
i ntransigence to the extent relevant. Because Enpl oyer/Carrier
pronptly controverted Claimant’s entitlenent to benefits on the
basis of tinmeliness, | amnot persuaded that Enployer/Carrier’s
i ntransi gence regarding later LS-18s is significantly rel evant.

Mor ever, because Enpl oyer/Carrier failed to file an LS-18
after a Pre-hearing Oder directing the parties to file an LS 18,
t he undersi gned may nmake certain inferences and rulings under 29
C.F.R 818.6(d)(2) for the purpose of permtting resolution of
the relevant issues and disposition of the proceedi ng w thout
unnecessary del ay despite the failure to conply. Under the
present facts, Enployer/Carrier’s failure to file an LS-18 does
not affect the resolution of the relevant issues and disposition
of the matter, which may be nade w t hout unnecessary del ay.
Accordingly, | conclude Enployer/Carrier’s failure to file an LS
18 does not result in a waiver of their defenses.

Claimant is not unduly prejudiced, because Enployer/Carrier
filed their LS-207 controverting his claimon the basis of
tineliness in January 2001. As discussed above, Enployer/Carrier
argued tinmeliness at the Supplenmental Hearing, and C ai mant was
notified in advance of the hearing on nodification that the issue
of tineliness would be raised. Further, the parties were allowed
generous tine to file post-hearing briefs and to submt
addi tional exhibits in support of their positions on the
tinmeliness issue, and several extensions of tinme were granted.
See Saunders v. Junbo Food Stores, Inc., 16 BRBS 245
(1984) (i ssues not previously raised may be presented at a hearing
as long as the parties are given tine to prepare); Burley, supra;
20 CF.R 8 702.336; 20 CF.R 8 702.339. Accordingly, I
conclude C aimant is not unduly prejudiced by the determ nation
t hat Enpl oyer/Carrier never waived their tineliness defense.

3. The Applicable Tine Limt for Caimant’s Request for
Modi fication of the July 2, 1999 Decision and O der

Section 22 of the Act provides that nodification is proper
“at any tinme prior to one year after the date of |ast paynent of
conpensation.” 33 U S.C 8§ 922. 1In the case of an award of
benefits, the notion for nodification nmust be filed within one
year of the | ast actual paynent of conpensation. Metropolitan
St evedore Conpany v. Ranbo (Ranbo I1), 521 U S. 121 (1997);
Intercounty Constr. Corp., 422 U S. 1, 9 (1975) (the one-year
limt under Section 22 of the Act is to be strictly construed).
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After the July 1999 Decision and Order awardi ng benefits,
Enpl oyer/ Carrier’s | ast actual paynment of conpensation occurred
on July 29, 1999. (EX-9). Accordingly, to be tinely under
Section 22 of the Act, Caimant needed to seek nodification by
July 31, 2000, which is the first business day after Saturday,
July 29, 2000, which is 365 days fromJuly 30, 1999. See 29
CFR 8§ 18.4.

Claimant alternatively argues that his request for
nmodi fication is tinmely because the July 2, 1999 Decision and
Order was never a final order under Lazarus v. Chevron U.S. A,
Inc., 958 F.2d 1297 (5th G r. 1992)(for a conpensation order to
be final for the purposes of enforcenent proceedi ngs under
Section 18(a) of the Act, it nust adequately state the anount of
conpensation owed to clainmant). Consequently, C aimant argues
that the July 2, 1999 Decision and Order never becane final until
the June 11, 2002 Supplenental Order. Thus, C aimant concl udes
that his March 2000 notion to clarify filed with this office
shoul d be construed as a tinely notion for reconsideration under
20 C.F. R 8§ 802. 206.

Claimant’s reliance on Lazarus is msplaced. There, the
matter involved enforcenent of a supplenentary order issued by a
deputy comm ssioner of DOL under Section 18(a) of the Act.
Lazarus, 25 BRBS at 145. Because this matter involves the
tinmeliness of a nodification request under Section 22 of the Act,
| find the holding of Lazarus is not analogous to this matter nor
hel pful for a resolution of this issue. As Caimant noted in his
January 16, 2001 Application for Default Pursuant to Section
18(a) of the Act, the July 2, 1999 “Decision and Order were
served on EMPLOYER/ CARRI ER [sic] by certified mail and no appea
was filed wwthin thirty days of their receipt of that order which
now nmekes that decision final.” (CX-36, p. 5). Regardless, non-
final orders may be nodified. See Craig v. United Church of
Christ, Commn for Racial Justice, 13 BRBS 567 (1981)(the
statutory | anguage of Section 22 as anmended inplicitly provides
that non-final orders may be nodified) (citing 20 CF. R 8§

702. 373).

Moreover, 20 CF.R 8 802.206 provides that a notion for
reconsi deration nust be filed “not later than 10 days fromthe
date the decision or order was filed in the Ofice of the Deputy
Comm ssioner,” to be tinely. Assum ng arguendo Cl aimant’s prior
counsel filed a Motion for Reconsideration in March 2000, which
find is not established in the record, such a request is
untinely. March 2000 exceeds 10 days after the July 2, 1999
Decision and Oder was filed in the Ofice of the D strict
Director on July 23, 1999.
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Accordi ngly, because this matter involves a claimfor

nodi fication of an award of benefits under Section 22 of the Act,
Lazarus is inapplicable, and d ai mant had one year fromthe date
of | ast actual paynent of conpensation by Enployer/Carrier on
July 29, 1999 to request a nodification under Section 22 of the
Act. Thus, O aimant nmust have filed his request for nodification
under Section 22 of the Act by July 31, 2000 to be tinely, as
di scussed above.

4. Whet her Caimant Tinely Filed a Request for
Modi fi cati on under Section 22 of the Act

A request for nodification need not be formal, but nust be a
witing or verbal notice indicating an actual intention to seek
conpensation for a particular loss. Fireman's Fund Ins. Co. V.
Bergeron, 493 F.2d 545, 547 (5th Cr. 1974) (a nmenorandum
recordi ng by a deputy comm ssioner of a tel ephone nessage from
claimant's attorney that “the claimant is permanently totally
disable [sic] and wll file for review under Section 22 of the
Act” was sufficient to constitute an application for nodification
under Section 22 of the Act); 1.T.0O Corp. of Virginia v. Pettus,
73 F.3d 523, 527 (4th Cr. 1996) (one-sentence letters claimng
benefits for “any and all benefits nmy client may be entitled to
pursuant to the [Act]” failed to assert clains for any specific
benefits); G eathouse v. Newport News Shipbuilding and Dry Dock
Co., 146 F.3d 224 (4th Gr. 1998)(a physician’s report that a
claimant’s disability may increase in the future was filed within
one year of the |ast paynent of conpensation; however, the filing
was not sufficient as a tinely request for nodification under the
Act because the enployer could not have reasonably concl uded that
the claimant was requesting nodification); Glliamv. Newport
News Shi pbuilding & Dry Dock Co., 35 BRBS 69 (2001) (a request
was valid because it specifically noted that the party was
seeking nodification, clainmed a deteriorating condition, and
referenced a clainmed disability purportedly in existence at the
tinme that the request was nade).

Cl ai mant argues that a valid request to nodify the prior
Deci si on and Order under Section 22 of the Act was nade by way of
a March 8, 2000 notion to clarify, which was filed with this
office by his fornmer counsel but |ater wthdrawn on March 29,
2000 in favor of seeking default and enforcenent of the prior
Order with the District Director. In |.T.O, the Court disagreed
with the Director of OACP, who argued that Section 22 of the Act
allows “threadbare letters” to initiate the revi ew process
w t hout any subsequent action on the part of the District
Director. 73 F.3d at 527. According to the Court,
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Section 922's requirenent that review commence within
one year is not automatically fulfilled by just any
conmuni cation fromthe claimant. [33 U . S.C. § 922.] A
request for nodification constitutes the comencenent
of reviewonly if it is sufficient to initiate the
process required under Section 922, a process whose
next step nmust occur within ten days of claimant's
request for nodification. Wile a claimant's
application for nodification need not neet any
particular form there nust be sonme basis for a
reasonabl e person to conclude that a nodification
request has been made.

1d.

In .T.O., the Court noted that neither of clainmnt’s
letters induced any action on the part of the District Director.
Id. The District Director did not regard clainant’s letters as
requests for nodification under Section 22. Had the District
Director been able to ascertain an intention to seek conpensation
for a particular |oss, he would have notified the enployer, the
next step in the statutory review process pursuant to Section
19(b) of the Act. The enployer received no such notice, nor did
the District Director proceed with any investigation, conference,
or hearing pursuant to Section 19(c) of the Act. |[d.

The Court in |.T.O found that claimant’s letters were “too
sparse” to neet even the “nost |enient of standards.” The
letters made no reference to any change in his condition, to a
m stake of fact in the earlier order, to additional evidence
concerning claimant's disability, to dissatisfaction with the
earlier order, or to anything that would alert a reasonable
person that the earlier conpensation award m ght warrant
nmodi fication. Thus, the letters failed to indicate any actual
intention on the part of the claimant to seek conpensation for a
particular loss, “a factor that is critical in assessing their
sufficiency.” 1d.

Consequently, in ]1.T.QO, a subsequent letter, which the
Court found established the claimant’s requisite intent, but
whi ch was received nore than one year after the date of | ast
actual conmpensation, was found to be untinely. The Court held
that the power granted to the District Director by Congress to
review the claimant’s conpensation order had expired.
Accordingly, the claimant and the District Director “ran afoul of
Congress’ [sic] ‘one-year tine |imt inposed on the power of the
[District Director] to nodify existing orders.”” |d. at 528
(citing Intercounty, 422 U S. at 11).




-30-
Li kewi se, under the present facts, the March 2000 pl eadi ngs

and correspondence filed by daimant’s fornmer counsel pronpted no

action by the District Director. The District Director did not

regard Claimant’s pl eadings as requests for nodification under

Section 22 of the Act. Had the District Director been able to

ascertain an intention to seek conpensation for a particul ar

| oss, he would have notified Enployer/Carrier, who received no

such notice. As a result of Caimant’s letter and notions, the

District Director did not proceed wth any investigation,

conference, or hearing regarding any clains for a particular

| oss. Rather, the issues presented to the District D rector

i nvol ved default and enforcenent of the original order.

Moreover, Caimant’s March 2000 pl eadi ngs and correspondence
made no reference to any change in his condition, any m st ake of
fact in the earlier order, additional evidence concerning his
disability, dissatisfaction with the earlier order, or anything
that would alert a reasonable person that the earlier
conpensation award m ght warrant nodification.

Rat her, he specifically sought “that the obligation of the
Enpl oyer/ Carrier relating to Caimant’s nedical bills under the
[prior] Order, an enforcenent of the Order be clarified....”
(CX-36B, p. 2). He presented a copy of the previous Order, which
“required that the Enployer and Carrier be responsible for
certain of Claimant’s past nedical bills, and be responsible for
continuing nedical care for Claimant’s condition.” He also
provi ded a copy of nedical expenses which Enpl oyer/Carrier
declined to pay. He concluded by requesting an Order to confirm
that the bills were related to his conpensable injury and to
conpel Enployer/Carrier to pay the nedical bills and authorize
reasonabl e and necessary nedical care. (CX-36B, pp. 2-3). Thus,
his pleadings failed to indicate any actual intention to seek
conpensation for a particular |loss rather than to seek
enforcenment of the original Decision and O der.

Further, there is no evidence in the record that Caimnt’s
physi cal or economc condition as a result of his conpensabl e
injury changed fromJuly 2, 1999 until March 2000, when he filed
hi s pl eadi ngs and correspondence requesting clarification and
enforcenment of the prior Order. Likew se, there is no evidence
of any m stake in fact which becane known to Cl ainmant in March
2000 warranting a request for nodification. At the hearing and
in Claimnt’s Post-hearing Brief, his counsel specifically argued
that, with the help of a recently hired vocational expert, he
di scovered i nconpl ete nmedi cal records, on an unspecified date,
whi ch becanme the basis of his theory that nodification is
appropriate due to a mstake in fact. (Cdt. Post-hrg. Br. pp. 4-
5; Tr. 10).
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Thus, it arguably follows that Caimant’s prior counsel, who
hired no expert to search the nedical records, had no reason to
believe there was any m stake of fact when he sought to enforce
the prior Order based on existing nedical records and bills.
Accordingly, a finding that Caimant’s March 2000 pl eadi ngs
constituted a request for nodification based on a m stake of fact
woul d be irrational in the absence of any facts supporting such a
claimin existence at that tine.

Wt hout any supporting facts indicating a change in
condition or mstake in fact, | find Claimnt’s alleged request
for nodification constitutes an attenpt to preserve indefinitely
the right to seek nodification, which is an inperm ssible
protective filing. Meekins v.Newport News Shipbuilding & Dry
Dock Co., 34 BRBS 5 (2000) (a letter was an anticipatory filing
inasmuch as it did not identify a particular disability).
Therefore, | find that Caimnt’s March 2000 pl eadi ngs are
insufficient to establish an intention to seek conpensation for a
particular loss. There is otherw se no evidence in the record
that C aimant intended to seek conpensation for a |loss prior to
July 31, 2000.

After Claimant hired new counsel in July 2000, the record
i ndi cates C ai mant continued to pursue enforcenent rather than
nmodi fication of the prior Decision and Order. He filed suit in
Federal District Court in August 2000, seeking default and
enforcenment of the prior Oder. Thereafter, in January 2001,
Cl ai mant sought an Anended Motion to Clarify and Application for
Def ault Pursuant to Section 18(a) of the Act in which he raised
no new i ssues warranting a hearing.

In light of the foregoing, there were no indications of
record that C ai mant was seeki ng conpensation for any particul ar
| oss. Consequently, Enployer/Carrier could not reasonably have
known C ai mant was seeking additional benefits. Thus, Caimant’s
pl eadi ngs and correspondence prior to July 31, 2000 were
insufficient to establish an intent to nodify the previous award.

Accordingly, | find any correspondence seeking nodification
under Section 22 of the Act received after July 31, 2000 to be
untinely because the power granted by Congress to review
Cl aimant’ s conpensation order expired. A contrary concl usion
woul d underm ne the Congressional one-year tinme |imt to nodify
existing orders. Thus, Caimant’s request for nodification on
June 18, 2001 was not tinely filed.

Claimant’s attorney alternatively argued that m ssing
medi cal records were either a “mstake in fact or an error of
prior counsel.” (Tr. 18). He also explained that there was an
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error made by failing to submt nedical records to this office at
the original hearing. (Tr. 42). Section 22 is not intended to
provi de a back-door route to retry a case, or to protect
l[itigants fromtheir counsels’ litigation m stakes. Kinlaw v.

St evens Shi pping and Term nal Co., 33 BRBS 68 (1999) (the Board
upheld an adm nistrative |aw judge’s denial of a Section 22

nodi fication request where the enployer’s only explanation for
not devel oping testinony previously was its erroneous belief that
it was unnecessary). That O ainmant’s new counsel may have
present ed ot her evidence or proceeded under another theory than
that presented by former counsel does not justify a nodification
request. Thus, Caimant’s request for nodification is inproper
insofar as it seeks to retry the case or to protect against prior
[itigation m stakes.

Consequently, Caimant’s request for nodification fails to
tinmely or properly raise new issues regarding the previous award,
whi ch shall not be disturbed.

B. Substantive |ssues
1. Claimant’s Recurring Fl ank Hernia

Claimant indicated a newclaimwas filed at the tinme the
present notion for reconsideration was filed; however, he
contends that he suffers froma recurring flank hernia that is
the result of his March 1993 surgery for his conpensabl e flank
hernia condition and should be considered in this matter.

Enpl oyer/ Carrier argue Clainmant’s recurrent hernia is the result
of an intervening cause, nanely C aimant’s autonobile acci dent
and hi s non-conpensabl e heart and |ung conditions. Assum ng
arguendo that the claimfor a recurring hernia should be
considered in the present matter, | find that Caimnt’s
recurring hernia is the result of an unrelated, intervening cause
rather than the result of his original conpensable injury.

| f there has been a subsequent non-work-related injury or
aggravation, the enployer is liable for the entire disability if
the second injury is the natural or unavoi dable result of the
first injury. Atlantic Marine v. Bruce, 661 F.2d 898, 14 BRBS 63
(CRT) (5th Gr. 1981); Cyr v. Crescent Wharf & Warehouse Co., 211
F.2d 454 (9th Gr. 1954)(1If an enpl oyee who is suffering froma
conpensabl e injury sustains an additional injury as a natural
result of the primary injury, the two may be said to fuse into
one conpensable injury); Mjangos v. Avondal e Shipyards, 19 BRBS
15 (1986).

| f, however, the subsequent injury or aggravation is not a
natural or unavoi dable result of the work injury, but is the
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result of an intervening cause such as the enployee's intentional
or negligent conduct, the enployer is relieved of liability
attributable to the subsequent injury. Shell Ofshore, Inc. v.
Director, OANCP, 122 F.3d 312, 31 BRBS 129 (CRT)(5th Cr. 1997);
Voris v. Texas Enployers Ins. Ass'n, 190 F.2d 929, 934 (5th G
1951) (a supervening cause is an influence originating entirely
out si de of enploynent that overpowers and nullifies the initial
injury); Mssissippi Coast Marine v. Bosarge, 637 F.2d 994, 1000
(5th Gr. 1981)(a sinple worsening can give rise to a supervening
cause); Bludworth Shipyard v. Lira, 700 F.2d 1046, 15 BRBS 120
(CRT) (5th CGr. 1983); Cyr v. Crescent Wharf & Warehouse Co.,
supra; Gunbley v. Eastern Associated Termnals Co., 9 BRBS 650
(1979); Marsala v. Triple A South, 14 BRBS 39, 42 (1981) (the
intentional or negligent conduct of a third party may constitute
an i ntervening cause of a subsequent injury occurring outside
work so as to relieve the enployer of liability for that injury).

Moreover, if there has been a subsequent non work-rel ated
event, an enployer can establish rebuttal of the Section 20(a)
presunption by produci ng substantial evidence that dainmant’s
condi tion was caused by the subsequent non work-related event; in
such a case, enployer nust additionally establish that the first
work-related injury did not cause the second accident. See Janes
v. Pate Stevedoring Co., 22 BRBS 271 (1989).

In the present matter, Claimant’s July 1998 autonobile
accident was the result of third-party negligence, which caused
the accident. Mreover, there is no allegation or evidence that
Claimant’s work-related injury caused the accident. Accordingly,
| find Claimant’s accident after his work-related injury was not
the natural or unavoidable result of Cainmant’s work-rel ated
injury. Thus, the intentional or negligent conduct of the third
party may constitute an intervening cause of a subsequent injury
occurring outside of work to relieve Enployer’s liability for the
injuries.

Dr. Leblanc perforned surgery on Claimnt, and his
credentials regarding the care and treatnent of hernias are
superior to the other physicians of record; however, Caimant’s
significant history of an autonobile accident, as discussed
bel ow, was not provided to him which dimnishes the probative
val ue of his opinion. Nevertheless, he specifically and
unequi vocal |y opined that Caimant’s scar tissue, which was “not
at all wunusual,” would not aggravate his hernia condition.
Moreover, while surgery itself may create a defect in the fascia,
Dr. LeBl anc opined that nost hernias recur within a six-nonth
period and that the chance for recurrence of a herniais
m nimzed after three years, within which 75 to 80 percent of al
hernias recur. The |atent appearance of Caimant’s all eged
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recurrent flank hernia, which was diagnosed in 2001, roughly
ei ght years after his surgery, nmakes it highly unbelievable that
the recurrent flank hernia is the natural and unavoi dable result
of Claimant’s original injury.

My conclusion that the recurrent flank hernia is unrel ated
to Caimant’s job injury is buttressed by Caimant’s own
testinmony that he aggravated his hernia in the July 1998
aut onobi | e accident, after which his pain significantly
i ncreased. Likew se, Dr. Lew, who was afforded the benefit of
Claimant’ s conpl ete nmedical history including the autonobile
accident for which dai mant sought treatnment with Dr. Lew,
specifically opined that it was consistent that sonething
happened at the tinme of C ainmant’ s autonobil e accident, and that
Claimant is having recurrent synptons. Even if O aimant were not
pain-free from 1993 until 1998, Dr. Lew persuasively opined that
the injuries suffered in the accident cannot be ignored. Dr.
Lew s opinion is supported by the opinions of Drs. LeBlanc and
St audi nger, who opined that flank hernias may be caused by
significant trauma to the area. Dr. Staudinger further supports
Dr. Lew s conclusion insofar as he concluded that Caimant’s
hi story of an autonobile accident as reported to Dr. Lew woul d be
“significant history.”

Claimant’s testinony that the July 1998 autonobil e acci dent
was a “little bunp and scratch” is unpersuasive in establishing
that the autonobil e accident was insignificant and did not
aggravate his hernia condition. Cainmant conceded the acci dent
was “significant” and credibly testified that the accident
aggravated his hernia condition and that none of the other
pai nful activities he experienced after his job injury caused the
sanme amount of increase in pain as the July 1998 aut onobile
acci dent.

Wil e he does not recall telling Dr. Lew that the autonobile
in which he was riding rolled over, Cainmnt can only renenber
t hat sonebody found him*“laying off the side of a road in a
little ditch.” Gven the Iength of tine since the autonobile
accident, | find that Caimant’s brief recollection of events
does not di mnish the persuasiveness of the nedical history
provided in Dr. Lew s report shortly after the July 1998
acci dent.

Further, Caimant candidly admtted receiving a $7, 000. 00
settlenment, plus nedical treatnent, for the accident in which he
was a passenger. Claimant also asserted that he was not struck
on the left side, as “that was the seatbelt,” which arguably
inplies Caimant was wearing a seatbelt that traversed his
abdonen, including the left side where the belt would fasten.
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Meanwhi |l e, there is no nedical evidence that C ai mant sought any
treatnent for his hernia condition for nore than two years prior
to his autonobile accident. Consequently, the record supports a
finding that Caimant suffered an aggravation of his hernia
condi ti on because of the significant trauma sustained fromthe
aut onobi l e accident in July 1998.

Mor eover, the record unquestionably establishes that
Cl aimant suffers from other disorders of the heart, |ungs and
obesity, which Drs. LeBlanc and Staudi nger agree can aggravate
his hernia condition. Thus, under G eenwich Collieries, supra,
find Claimant failed to carry his burden of proof and persuasi on
to establish that his recurring hernia pain is the result of his
1992 job injury rather than the result of an intervening cause,
nanmely his July 1998 autonobile accident and his other non-
conpensabl e conditions, which worsened, overpowered and nullified
it.

2. Entitlenent to Medical Care and Benefits
Section 7(a) of the Act provides that:

The enpl oyer shall furnish such nedical, surgical, and
ot her attendance or treatnent, nurse and hospital
service, nedicine, crutches, and apparatus, for such
period as the nature of the injury or the process of
recovery may require.

33 U.S.C. § 907(a).

The Enployer is liable for all nedical expenses which are
t he natural and unavoi dable result of the work injury. For
medi cal expenses to be assessed agai nst the Enployer, the expense
must be both reasonabl e and necessary. Pernell v. Capitol Hil
Masonry, 11 BRBS 532, 539 (1979). Medical care nust al so be
appropriate for the injury. 20 CF.R 8§ 702.402.

A cl ai mant has established a prima facie case for
conpensabl e nedi cal treatnent where a qualified physician
i ndi cates treatnment was necessary for a work-rel ated condition.
Turner v. Chesapeake & Potomac Tel. Co., 16 BRBS 255, 257-258
(1984).

Section 7 of the Act does not require that an injury be
economcally disabling for claimant to be entitled to nedical
benefits, but only that the injury be work-related and the
medi cal treatnent be appropriate for the injury. Ballesteros v.
Wllanette Western Corp., 20 BRBS 184, 187.




-36-

Entitlement to nedical benefits is never tinme-barred where a
disability is related to a conpensable injury. Wber v. Seattle
Crescent Container Corp., 19 BRBS 146 (1980); Wendler v. Anmerican
Nati onal Red Cross, 23 BRBS 408, 414 (1990).

An enployer is not liable for past nedical expenses unless
the claimant first requested authorization prior to obtaining
medi cal treatnment, except in the cases of energency, neglect or
refusal. Schoen v. U.S. Chanber of Commerce, 30 BRBS 103 (1997);
Maryl and Shi pbuil ding & Drydock Co. v. Jenkins, 594 F.2d 404, 10
BRBS 1 (4th Cr. 1979), rev' g 6 BRBS 550 (1977). Once an
enpl oyer has refused treatnent or neglected to act on clainmant’s
request for a physician, the claimant is no | onger obligated to
seek aut horization from enpl oyer and need only establish that the
treat ment subsequently procured on his own initiative was
necessary for treatnment of the injury. Pirozzi v. Todd Shipyards
Corp., 21 BRBS 294 (1988); Ri eche v. Tracor Marine, 16 BRBS 272,
275 (1984).

The enpl oyer’ s refusal need not be unreasonable for the
enpl oyee to be released fromthe obligation of seeking his
enpl oyer’ s authorization of nedical treatnent. See generally 33
USC 8 907(d)(1)(A. Refusal to authorize treatnent or
negl ecting to provide treatnent can only take place after there
is an opportunity to provide care, such as after the clai mant
requests such care. Mattox v. Sun Shipbuilding & Dry Dock Co.
15 BRBS 162 (1982). Furthernore, the nere know edge of a
claimant’s injury does not establish neglect or refusal if the
cl ai mant never requested care. |d.

Further, consent to change physicians shall be given when
the enployee’s initial free choice was not of a specialist whose
services are necessary for, and appropriate to, proper care and
treatment. Consent may be given in other cases upon a show ng of
good cause for change. Slattery Assocs. v. Lloyd, 725 F.2d 780,
16 BRBS 44 (CRT) (D.C. Gr. 1984); Swain v. Bath Iron Wrks
Corp., 14 BRBS 657 (1982). The regulation only states that
Enpl oyer/ Carrier may authorize a change for good cause; however
they are not required to authorize a change for this reason.
Swai n, 14 BRBS at 665.

Claimant contends he is entitled to receive treatnent with
Drs. Lew, Ostrowe, and LeBl anc because Enpl oyer/Carrier refused
to authorize his choice of physician. Cainmant asserts that
Enpl oyer/ Carrier bear the burden of establishing that he is not
entitled to receive nedical treatnent with these physicians,
relying on Roger's Termnal & Shipping Corp. v. Director, OACP,
784 F.2d 687, 18 BRBS 79 (CRT) (5th Gr. 1986), cert. denied, 479
U S. 826 (1986)(the enpl oyer bears the burden of establishing
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t hat physicians who treated an injured worker were not authorized
to provide treatnent under Sections 7(b) and (c) of the Act).

Enpl oyer/ Carrier did not respond to Clai mant’s argunent
concerning his choice of physician.

Claimant’s reliance on Roger’s Term nal, supra, is
m spl aced. Enployer/Carrier have not alleged that any of the
physi ci ans who treated C ai mant were unauthorized for treatnent
under Section 7(b) or (c) of the Act. Rather, as noted above,
Cl ai mant has the burden of production and persuasion as the
proponent of his position that Enployer/Carrier are liable for
his past nedical treatment. Geenwich Collieries, supra.

There is no evidence nor any allegation that Caimant’s
treatnent with Drs. Lew, Ostrowe, and LeBl anc was under any type
of enmergency. Thus, C aimant nust have requested nedi cal
treatment for Enployer/Carrier to be liable for past nedical
expenses. Caimant argues that the docunentation submtted to
the District Director and the undersi gned denonstrates he has
“continually requested nedical treatnment with specialists which
Enpl oyer/ Carrier refused to authorize.”

Cl ai mant requested nedical treatnment with Dr. Mary Jo Wi ght
for a flank hernia on June 9, 2000 and with Dr. Larry H.
Killebrew regarding an i nguinal hernia on Decenber 29, 2000.
(CX-36, pp. 12-14). The credentials and specialties of Drs.
Wight and Killebrew are not of record; however, Dr. Wight
appears to be an assistant professor with Tul ane University,
specializing in general surgery. (CX-32, p. 1). Mreover, there
is no evidence or allegation of an inguinal hernia suffered as a
result of Caimant’s Cctober 1992 job injury. Thus, it is
uncl ear how a refusal to authorize treatnent for Drs. Wight and
Killebrew anounts to Enployer/Carrier’s blanket denial of
treatment for other physicians, including Drs. Lew, Ostrowe, and
LeBl anc, whose specialities and credentials are of record.

Further, C ainmant began treating with Dr. Lew, a pain
specialist, after sustaining a significant injury in the 1998
aut onobi | e acci dent, as di scussed above. W thout any diagnosis
or recommendation by Dr. Lew for surgery or for hernia treatnent,
Ms. Ducote |ocated Dr. LeBlanc, who specializes in surgery and
hernias, to treat an allegedly painful hernia condition.

However, Dr. LeBlanc specifically opined that there was a
very low probability that Caimant’s hernia was strangul ated or
incarcerated to cause pain. Likew se, Dr. Staudinger found no
evi dence of strangul ation or incarceration, which would be
pai nful and reported if observed on a nedical exam nati on.
Meanwhi l e, Claimant was referred to Dr. Ostrowe, another pain
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specialist, but was “lost to followup” for no reason. On these
facts, | find that there is insufficient evidence establishing
that Drs. Lew, Ostrowe, or LeBlanc are specialists whose services
are necessary for or appropriate to the proper care and treatnent
for Caimant’s 1992 job injury.

Assum ng arguendo C ai mant established good cause to change
physi ci ans or that Enployer/Carrier refused treatnent or
negl ected to act on Claimant’s request for physicians, | find
Claimant failed to establish that the treatnent subsequently
procured on his own initiative was necessary for treatnment of his
job injury, nanely a flank herni a.

It should be noted that there is no opinion of any qualified
physician of record that Caimant’s treatnent after 1993 was
necessary for his job injury. Rather, Dr. LeBlanc doubted the
ef fectiveness of Claimant’s “el ective” surgery in August 2002 to
treat his pain, because the source of pain was not likely related
to his hernia. Wth Caimant’s history of other conplications,
Dr. LeBlanc was “reluctant” to proceed with surgery, but C ai mant
“wanted it done.”

Li kew se, Dr. Staudi nger was “doubtful” C aimant’s hernia
caused his pain and was al so “doubtful” a surgical procedure
woul d help or cure his synptons. Simlarly, as noted in the
original Decision and Order, Dr. Steinberg, who perforned
Claimant’s original March 1993 flank hernia surgery, was unsure
at that tinme whether Clainmant’s hernia caused his pain, and was
not certain surgery would resolve the pain. (CX-18, p. 16; CX-
14, p. 36).

Dr. Ostrowe indicated Caimant’s August 2002 surgery m ght
“stand a chance” of being successful if Dr. LeBlanc, who treated
Claimant surgically, felt the pain was due to a neuroma and coul d
identify the “mass of prior surgery with nerve entrapnent.”
However, Dr. LeBlanc offered no opinion that Caimnt’s pain was
due to a neuroma and specifically observed “nothing at al
unusual ” about C aimant’s scar tissue. He further opined that
t here was not hi ng unusual about C aimant’s anatony in the area of
incision that would “set himapart” fromother patients.

Drs. Ostrowe and LeBl anc agreed that C ai mant woul d not need
to return to Dr. Ostrowe for pain managenent if his April 283,
2002 surgery successfully left Cainmnt pain-free or
significantly reduced his pain; however, Caimant credibly
testified that his pain persisted after the surgery, and he
returned for pain managenent with Dr. Lew, who continued
providing palliative injections.
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In light of the foregoing, | find that Caimant’s surgery
was el ective rather than necessary, and was unsuccessfully
performed to treat his pain, which is not related to his job
injury, but rather his trauma suffered fromhis July 1998
aut onobi | e accident. Consequently, Claimant has failed to
establish that the nedical treatnment subsequently procured on his
own initiative was necessary for treatnment of his job injury,
nanmely a flank herni a.

Claimant alternatively argues that his pain may be caused by
nerve damage associated with scar tissue residual fromthe 1993
flank hernia repair; however, | find his argunment is not
supported by the record.

In 1995, Dr. Dinh referred Claimant to Dr. Richardson for
“intercostal neuralgia,” which was never related to Caimnt’s
job injury by any physician. (CX-31, p. 28). [In 1996, Dr.

Ri chardson, whose credentials are otherw se unknown in the record
and who was not deposed by any party in this matter, apparently
di agnosed |l eft flank pain secondary to incisional hernia and
repair; however, a review of his notes does not indicate a basis
for a conclusion that Caimnt suffered pain as a result of nerve
damage due to scar tissue fromsurgery related to his job injury.
| am not persuaded by the entries in his reports which fail to

di scuss his findings or reasoning regarding his conclusions.
Accordingly, I do not find Dr. Richardson’s di agnoses wel | -
reasoned based on the facts presented.

Li kew se, | am not persuaded by Dr. Lew s testinony insofar
as he concludes that Cainmant suffers pain as a result of nerve
damage caused by the initial hernia repair. Dr. Lew offered his
concl usion based on “a note to that effect” which he received “at
sone point.” Such a conclusion is not well-reasoned. His
conclusion is further belied by his own equivocal testinony that
there is no definitive cause for Claimant’s pain, which is
possi bly caused by an osteophyte which coul d have been aggravated
in the 1998 autonobile accident and which is in the sanme | ower
thoracic area as C aimant’ s pain.

Simlarly, I amnot persuaded by Dr. Ostrowe’s testinony to
conclude C aimant suffers pain fromnerve damage related to scar
ti ssue associated with his 1993 flank hernia repair. Dr.
OGstrowe, who treated Claimant briefly until daimant was “lost to
foll owup,” was never provided Claimant’s history of the 1998
aut onobi | e acci dent whi ch di m ni shes the probative value of his
opinion. Further, Dr. Gstrowe opined that C ainmnt’s nerve which
was associated with his scar tissue was “not the sane nerve” as
that which reacted to injections. Rather, he was “assum ng” that
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there were nerves cut, causing a neuroma formation over the
nerves.

As noted above, Dr. LeBlanc testified that there was
“not hi ng unusual ” about C aimant’s anatony and that his scar
tissue was “not at all unusual” when he performed Caimant’s

hernia surgery in 2002. | find Dr. LeBlanc’ s opinion nost
persuasive in light of his superior credentials, experience, and
surgical treatnent of Claimant. Accordingly, | find the record

does not support a conclusion that Caimnt suffers pain as a
result of nerve damage due to scar tissue associated with his
1993 flank hernia repair.

In light of the foregoing, | find that Caimant failed to
carry his burden of proof and persuasion to establish that his
ongoing pain is the result of nerve danmage from scar tissue
related to his 1993 surgery for a conpensabl e flank herni a.
Consequently, Caimant has failed to establish that the nedical
treat nent subsequently procured on his own initiative was
necessary for treatnment of his flank hernia caused by his work
accident. Thus, Caimant has failed to establish entitlenent to
rei nbursenent for his past nedical treatnents.

| nsof ar as C ai mant asserts he is entitled to future nedi cal
benefits, that determ nation has already been nmade in the July
1999 Deci sion and Order, which remains undi sturbed by the
findings in the instant Decision and Order.

V. PENALTI ES AND | NTEREST

Entitlenment to additional past due conpensation paynents has
not been established in this matter, and no benefits have been
awarded in this Decision and Oder, which does not depart from
the original Decision and Order. Consequently, no awards of
penalties or interest are appropriate at this tine.

VI. ATTORNEY' S FEES
For a fee to be awarded pursuant to Section 28(a), the

claimant's attorney nust engage in a "successful prosecution” of
the claim 33 U S.C. § 928(a); 20 CF. R 8 702.134(a); Perkins v.

Marine Termnals Corp., 673 F.2d 1097 (9th G r. 1982); Petro-
Weld, Inc. v. Luke, 619 F.2d 418 (5th G r. 1980); Anmerican
Stevedores, Inc. v. Salzano, 538 F.2d 933 (2d G r. 1976); Rogers
V. Ingalls Shipbuilding, Inc., 28 BRBS 89 (1993); Harns V.
Stevedoring Servs. of Anerica, 25 BRBS 375 (1992); Kinnes v.
General Dynam cs Corp., 25 BRBS 311 (1992). No award of
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attorney’s fees for services to the Caimant is made herein
because Claimant’s attorney did not engage in a successful
prosecution of this claim See Karacostas v. Port Stevedoring
Co., 1 BRBS 128 (1974) (judge denied claimfor conpensation);
Director, ONCP v. Hem ngway Transp., Inc., 1 BRBS 73 (1974).

VI1. ORDER

Based upon the foregoi ng Findings of Fact, Concl usions of
Law, and upon the entire record, Caimant’s requests for
nmodi fication of the previously issued Decision and Order, for a
change of physicians and for additional permanent conpensation
and rei nbursenent for additional nedical treatnment are hereby
DENI ED.

ORDERED this 17th day of March, 2003, at Metairie,
Loui si ana.

Ppr__a_ g

LEE J. ROMVERO, JR
Adm ni strative Law Judge



